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Owing to the nature of the media reports
of the Starson v. Swayze judgement
(2003; SCC 032), the CPA Board of
Directors invited the above-named
experts to prepare an advisory that
would better inform members of the
actual implications of the judgement on
psychiatric practice.

What is the Starson v.

Swayze Decision?

Scott Starson is a highly intelligent man
with an interest in physics. In 1998, an
Ontario Court found him to

be not criminally responsible on account
of mental disorder of utter-ing death
threats. Later, while con-fined to a
mental hospital, he was found to be
incapable of consenting to or refusing
treatment. The Ontario Consent and
Capacity Board (CCB) reviewed his
case and confirmed the finding of
treatment incapacity. Subsequently,
three courts, including the Supreme
Court of Canada (June 6, 2003, in a
split decision) over-turned the finding
of incapacity. The courts’ decisions
were partly based on the opinion that
insufficient evidence had been presented
to the CCB. The courts also noted that
the CCB appeared to have been overly

influenced by what it saw as
Mr. Starson’s best interests rather than
by a strict interpretation of the law.

The Supreme Court lowered the
standard of evidence required to confirm
incapacity to the “balance of
probabilities” rather than the enhanced
standard previously used in Ontario.

What the Starson v. Swayze
Decision Does Not Change

The Supreme Court did not change

the specific elements required to make

a finding of treatment incapacity in
Ontario or other jurisdictions. Under
the Ontario Health Care Con-sent Act
(HCCA), it remains possible to treat

an incapable patient against his or her
will with the consent of a substitute
decision maker, as long as the finding of
incapacity can be proven on a balance
of probabilities by appropriate evidence.
However, the HCCA does not permit
even involuntary patients to be treated if
their informed refusal is deemed to be

a capable one. The Starson v. Swayze
case did not deal with any constitutional
or Charter challenge to the HCCA and
leaves intact the laws of a number of
other Canadian jurisdictions that do not
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permit an involuntary patient, regardless
of capacity, to refuse needed psychiatric
treatment.

Implications of the Starson

v. Swayze Decision

The Supreme Court ruled that Mr.
Starson’s physicians did not establish
that he lacked the capacity to make

a decision on his own treatment. The
Court opined that it was unclear whether
Mr. Starson had been informed that

the absence of treatment would likely
lead to deterioration (the consequences
of nontreatment), among several other
issues. Psychiatrists should continue to
assess a patient’s capacity to make

a treatment decision based on the
specific requirements in their juris-
diction’s legislation. The major clini-
cal implication of the Starson v. Swayze
decision is to emphasize the importance
of documenting that the specific
elements of the test have been addressed
and then to ensure that this evidence

is provided at any subsequent review
board hearing.

In Ontario, the “enhanced standard of
proof” for making a determination of
incapacity has been lowered by

the Supreme Court to a simple bal-

ance of probabilities. For other prov-
inces, there appear to be no implications
for the process of, or standard for,
determining treatment capacity.

The Starson v. Swayze decision may
be found at: www.lexum.umontreal.
ca/csc-sce/en/rec/htm1/2003scc032.
wpd.html.
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